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BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNIA

In the Matter of the Accusarion Against: | Case No. PT-2003-662

LAURINE P. LUCKEY

' 132 Gannon Drive 0OAH No. 2008060297
Tulare, CA 93274

PT 20539

Respondent.

DECISION

The attacbed Proposed Decision of the Administrarive Law Judge is hereby adopted by the

. Board of Vocational Nursing and Psychiatric Technicians as the final Decision in the above-entitled

maitter,

This Decision shall become effective on March 11, 2005,

IT IS SO ORDERED this 9th day of February. 2005.

nﬁJ ertido, LY.
Fre




BEFORE THE
DEPAR TMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF VOCATIONAL NURSING
AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNIA

In the Matler of the Accisations Agajnst:

RICHARD LOYD GRAY Cage Nos. PT-2003.1245
Psychiatric Technician License No. ' PT-2003-1251
PT 30932 PT-2003-662
PT-2003-1252
JANETTE LYNN CLEMENT PT-2003-1253 -
_Psychiatric Technician License No. '
PT 24049 OAH Nos, 2008060293
2008060254
LAURINE P. LUCKEY - 2008060297
Peyvchiareic Technician License INo., 2008060300
PT 20539 200806030]

MARK STEVEN REITZEL
Psychiatric Techniclan License ha.
PT 26367

EDWARD S. SALAZAR
Psychiatric Technician License No.
PT 19128

sspondents.

PROPOSED DECISION
Om Ogtober 21, October 22 and Qctober 23, 2008, in Ponervilie, Califora,

Ann Elizabeth Sarli, Administrative Law Judze, Office of Adminisirative Hearings,
State of Califoriia, heard this matter.

Jennifer §. Cady, Deputy Astorney General, representsd the complamant.

Ben Aliamano, Attornev ai Law, represented respondents Janstte Clement and
Mark Reitzel.



Sreven Basso’f, Allomay at Law, represented respondants Richard Gray,
Laurine Iuckey and Edward Salazar,

Tvidence was receivad, the record was closed and the matier was submiited on
October 23, 2008, '

FROCEDURAL FINDINGS

E, The Board o Vocational Nursing and Psychiatric Technicians issued
Psychiatric Tachnician licenses to respondents as foliaws:

Nuwber PT 19120 to Edward S. Salazar (Salazar) on April 4, 1979, This
lizense expired February 24006 and has not been renewed.

Number PT 20535 1o Latrine B, Luckey {Luckey) on October 1, 1930,

Number PT 24049 1o Janeste Lynn Clament (Clement) ak.a. Janette Lyan
¥

at 1

Fizcher on August 21, 1985
amber PT 26367 1o Mark Steven Rellzel (Reitzel} on Anril 19, 15889,

Npmher U 30032 10 Richard Lovd Gray (Gray) on May 14, 2001,

2. In February 2008, Tzresa Beilo Jones, Execizive Officer, Board of
Yocational Nursing and Pevehiatric Technicians, made and fled Accusations against
sespondents, in her official capacity, The Accusations allege that respondents acied

nelaw the standard of care in respect W contzinment of a client ea April 13, 2005

3 Respondents timely filed Notices of Defense, [he matters were
cotisclidaied for hearing and he matter was set for hearing before an Administrative
Law Judee with the Office of Administralive Hearings. an independent adjudicative
agency of the Stare of California, purseant to Government Code section L1500 el seq.

FACTUAL FINDINGS

I The Posterviile Deveiopmental Center (PDC) is a state-operated facifity
which serves peosle with developmenta’ disabiiities. Many of the individuals served
at PDIC have serious maedical andfor behavioral problems and reguire services wilhin 2
secure ireatment program, Mary of the elients are in the mild to moderaz range of
mental retardation ard have come i contacl with the legal system. The courts nave
determined tham Lo be 2 danger ta themselves or others and/or incompetent to stand
rial. Additionally, the courss have determined that they mcet the eriteria requiring
ireatment in a secure area. In 2003, PDC had a population of about 800 clients.
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2 Wher, PDC hires peyvchiatric techmicians, it tequites.them to take Active
Treatment Crisiz Managemsnt Training (ATCM) during orientation.’ The psvchiatric
‘technician must ropeat this training yearly. ATCM is 2 syslematic approach 1o
addressing out-of-control. behavior. ATCM training is.designed o provide the
psychiatric technictan with techniques for verbal and physical interyentions. The goal
is 1o prevent out-of-contro} behaviors, and if not possible, resolve these situations
safely and calmly.

ATCM training provides instruction on safely restraining clients
(comtainment). ATCM teaches a ieam approach 1o physical restraint. In 2002 and
2003, the ATCM training instrucled that a mintmum of twa people is required to
perform a containment. In the event a COMMAIMMEnNT Was NECessary, one person should
restrain each of the client’s arms. Ideaily, the heaviest and iallest staff members
should secure the arms of large clients. If additional staff were available, these
additional persons should restrain the client’s legs, If an addirional person was
avaiiable, and the legs and arms were restrained, that person should move to the Wwo
of the clicnt’s head and met down on one knee and protect the client’s head 50 the
chieni could not bang his head on the floor. This person was 10 “shadow” the head by
placing his hands in & laced cupped posiuon about two inches over the head. If the
client lifts his bead off the floor he can not gain momentum and bang his head on the
floor. The stalf that ace restraining the client’s arms were insiructed that they could
look away from the client to avoid the client spiteing in their eyes. The ATCM
training instructs that the safest procedure when there 15 enly one staff person
available is to avoid, evade or escape the aggressor until help arrives.

Additionally, the ATCM training instructed that a two-person wall restraint i3
preferable to a takedown and prone containment. Lhe manual provided 1o physical
‘therapisis instructs as follows: '

CAUTION!! Prone containments are the most
restrictive of the physical interventions. The process
poses potential dangers of injury 1o both client and staft.
As such it should be utilized as a last resort measure afler
other, less restrictive forms of miervention have faiied.
A clear and present danger of injury must exist and
taff must perceive thar an immediate threat to safety is
present,

THERE 4RE NO ONE-PERSON CONTAINMENT
PROCEDURES. ALL PHYSICAL INTERVENTIONS
THAT REQUIRE CONTAINMENT MINIMAELY
UTILIZE TWO - PERSON CONTAINMENT
PROCEDURES. THE MAXIMUM NUMBER OF

' This waining was formerly entitled “Managing sssaultive Behavior (MAR]T

L1l



STAFE FOR PRONE PIIYSICAL CONTAINMENT IS
FIVE. {femphasis in original)

The ATCM training emphasized this material in a manuaj and in a PowerPoirg
sreseniation. Additionally, the staff practiced cffective oontainmesnt procecuras
during the training. Reapondeats, wha were ail PDC employees, received this
training on orisntation and yearly thersafier. Clemsnt. who was new ro PDC.
received this fraining in her orientation and had received it previously in the other
facilities in which she had worked,

In addition o their training, respondents were orovided with periodic bulleting
cut)ining their responsibilitizs in behavior management. Respondents wers providsd
Facility Bulieting which set [orth the conditions for containment and the prohibition
on containment by fewer than Dwd persons,

2E In April 2003, respondents were familiar with ATCM containment
procedures, they wers aware of the prohbition against onc-person containment, and
they were aware of the dangers of inappropriate conlmnments, 1o themselves and
clients. Respondents had al} participated in multipte containments prior 1o Aprit
2003,

4, A, M. had been a client af PDC since 1997, Previously, he had been a
client of Camarillo S:ate Hossital and Developmental Center until that facility closed
in 1997, AM. was committed to PDC by court arder, pursuant to Welfare and
Inssitutions Code section 6300, as a danger to himself and others. AM, had an 10 of
63, which qualified him as mildly mentally retarded. He was deaf and mute, bui was
able o read lips. He was aiso diagnosed with paranoid schizophrenia and had
previous psychiairic diagnoses which included antisocial personality disorder and
pedophilia. A.M. s history included incidents invoiving physical altercations, threats
to staff, intimidation, lying, noncompliance and various criminal acts. On May 8,
2002, siaff psvchologist Clint Soares wrote:

The combination: af this history which inciudes 2 variety of
dangerous and disturbed behaviars and his periodic severe
assaultive and aggressive behavior even in 2 secure and highty
supervised environment and while on antipsychatic medication
strongy supporls the continued presence in (A M. ] of
unacceplably kigh notential for dangerous behavior... based on
nis aften unpradiclabie aggressive and assautted behavior towards
eithor paers or staff, AM. presents 2 clear danger o others in his
BTVIFOIUTISN.

YPOC cligrts 2re referred 1o hersin 3y their inftials in orger to procect their confiaentiality.
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A M. also suffered from hypertension. He was prescribed an antipsyehotic
medication, quetiapine, and a medication for hyvperiznsion, propanolol. In 2003, AM.
resided onunit 17, 4 secure, forensic unit. He was 37 vears old, 6 feet tall and
weighed at least 230 pounds. He was very proud of his size and enjoved
demonstraling his strengih, |

5 Om Thursday, April 10, 2003, A M. refused to take any of s
medications. Toward the end of the dav, he became upset and aggressive, enterad the
Facility lanndry room and refused to jeave. Facility police were called and when they
arrived AN, van down the hall and broke off a door handle while trying to get out oF
the building. Hs was placed in restraints and was evaluated by the faciliry physician
Dr. Roberts. Dr. Roberts gave AM. intramuscular injections of Ativan and Haldel to
control symptoms of psychosis. A “erisis review” was conducted. AM. agreed to
take his medications. Staff agreed that if A.M. agajn refused Lo take his medications,
the nurse practitioner would notify Dr. Roberls and Dr. Roberts would reevaluaie
A M., after the weekend. On April 11,2003 A M. accepted all his medications. On
April 12, 2003, Saturday, A.M. refused all medications the entire day.

. 6. Gray was on duty that Saturday and notified the nurse practilioner tha
A M. was refusing his medications and acting in a bizarre fashion. At one point
during the day, A.M. refused to return from the rear courtyard. He would not come in
urtil facility police arrived. That evening, A.M. pushed aside a female stalf member
and ran out the main door toward the sallyport. Gray and other slaff members enterad
the sally port with facility police officers, and with that show of force, A.M. gave up
and came back into the facility. A M. coniinued to exhibit agitated behavior by
pacing and standing near the front door. He eventualsy went 10-sleep at 3 am. and

slept until noon on Sunday. When he awoke he refused his medications and refused
i eat.

-

O Sunday, April 13, 2003, Gray reperied for work ornthe 6:30 am. to
3:00 p.m. shift. Staff had advised him to enter the unit through an alternate doaor
because A.M. had been monitoring the entrance door for an opportunity to sscape
when someons entered. The staff assigned 10 unit }7 on April 13, 2003, were Gray,
Clement, Luckey, Remy Ocampo, Randy Burton and Satazar, At eround 12:30 p.m.
Burton and Salazar left the unit to escort clients to the snack bar. Luckey had
escorted a clist to the showers and was returning to the unit’ s technician station.
Gray, Clement and Ocampo were in the technician station. Clement was the med-
person, in charge of dispensing medications. She was in the back of the technician
starion, in the “med room,” working an charls.

8. A M. was continuing to pace in the hallway ouiside the technician
station. Ocampo had just gone out the right-doer of the technician station and was
holding her keys in her hand o lock ibe technician station-deor when AN grabbed
Ocampo's kevs. Gray heard Ocampe scream “Rick, he has my keys!™ or words 1c that
effect. Gray ran our the right door of the technician station.and saw tha: AM. was



holding a vestraint key and was atiempting to stab Ocampa. Ocampe was backing up
agzinst the wall holding her stomach.  The rastraint key is a key wt ith a knifzlike
appearance approximately ane and a half to two inches long with 4 shaft ending ina
point. Gray told AM. to give him the keys. AM. tried 1o stab Gray with the restraint
kev, Gray backed away and sounded his alarm, summoning help from adiacent units.
A this paint, Luckey was coming up the hall. Gray told Ocampo. ]_-LICI\E}' and
Clemernt to go into the technician station and Jock the door. Clement, Ocampo and
Luckey staved in the technician station until ather staff arrived several minutes later.

_ o, Vieanwhile, A.M. fiad walked toward another client, V.M., who was
sweeping the floor with 2 push broom. V.M. was approximately 6 feet tall and ciose
o 300 pounds. A M. stabbed V.M. with the restraint key, in V. M.'s arm. chest ané
side. A.M. then turmed and headed down the other end of the haliway toward anotner
client K.B. K.B. had ssent A.M, stab V.M. and as 4.M. approached K.B., K.B. hit
AM., in the head. K.B. was also a large man, approximately six foot four inches tal;
and weighing ¢Jose to 300 pounds. AM. wrned around and started walking up the
hallwey back towards the technician station.

1. As A.M. aoproachsd the technician aation Gray confronied AM. in the
nallway. AM. attempted to his Gray and tore bis shirt. A.M. turped back down the
nallway and Gray foilowed him, with V.M clese benind. K.B.came up to A.M. and
qit ki two more tmes with uppercut punches. Gray was coneerned that KLB. and
Y M., who wer2 hoth large men, would ssriously hurt AM, Gray was also concemed
hatl AM. would continue to stab stafT and clients with the restraint key. Gray jumped
an AN s back, with his right arm: around AM.'s shouldars, Gray used his left hand
s ward off K.B. AM. who was taller and heavier than Geay. benat over al the waist
undar the weight of Gray, Gray's feet came off the ground. The twa became
unbalanced and fell io the floor.

When thay hil the floor, Gray remained on A M.’s back. Gray's entice body
lay on AM, K.B. came around to the from: of the two and atemptad to pick up
A M.7s head to smash it on the ground, Gray protected A.M.'s head by placing his
right arm under A.N.’s left 2ar, 0 that Gray's arm was between A.M.’s head and the
flonr. AM.'s head wes turned to the right and Gray could see him oreathing. Gray
iried to communicate to him that he needzd to calm down. AM. rried to bite Gray’s
bicep and Gray moved his right arm so that A.M."s ciun was on top of Gray’s =lhow.
A M. was struggting to arise and was trying 1o throw Gray il his back.

Gray was lying on the floor with his body lying full length on AM.s back
and with his right arm under 4 M.'s head for about two mingies when Burton and
Reilzel arrived in response o the alarm. Gray remained lyving on AWM. back. with
his right arm around A M.s neck and Gray's right hand boiding his own lefi hand.
Gray told Reitze] 1o get the keys from AM, Reitzel wrestied the kevs from AM.S
right hand. Reitze! then grabbed A.M.’s right arm, turned tow ard the wall and heid
A Mg »ight arm n place. in the manner pTuSCI’Ib“d in the ATCM protocols. Burton



grabbed the letl atm and faced into the hallway, in the manner prescribed in the
ATCM protocols. Salazer arrived and grabbed A .5 right leg. also in the manner
srescribed n the ATCM protocols. Either chent V.M. or agother siaff member
grabbed the other jeg. Gray called out for resiraints and rermained on AM.'s back
while Luckey dehiversd the restraints and assisted 1o placmg the leg resirainis on
A M. AM. continued ta try 1o throw Gray off his back. Faclity notice officers
arrived on the scene. An ammn resiraind was placed on A ML s ket wrist.

The stalf attempted to pass the arr. restraints from AM. s left wrist to the
right wrist while Gray remained tying on top of him. Gray pulled up on A M. 1o
allow the resiraints to pass undemeath AL, from his left to his right side. At this
point, Gray noticed that A.M. had stopped struggling. Gray got off AM. Gray had
been lying on AM.’s back for five to seven minutes. AM. was rolled over and was
not breathing, CPR was initiated. A M. was transported to Sierra View Hospital
where he was pronounced dead.

11.  Anaulopsy was conductad by Gary A, Walter M. D. on April 15, 2603,
Dr. Waller established the cause of death as “cardiac dvsrhythinia due to prolonged
laft carotid artery compression.” Dr. Walter commented that “the cause of death
appears to include an element of asphyxia with vagal inhibition.” Dr. Walter noted,
that “there is a region of left supra-thytoid soft tissue hemorrhage. wer]}mg the
inferior larve/superficial trachea in this region.” He also noted that “'the left'mid
carotid ariery showed a region of surrounding soft tssue hemorrhage.” The Deputy
Coroner concluded that “decedent expired as a result of Porterville Developmental |
Center staff attempting to restrain him during assauitive and combative behavior and
158 death is classified as accidental.”

Allegations Against Gray

12, The Accusaiion alleges that Gray's actions In containing A.M. were
incompetent, grossly negligent and constituted excessive force, mistreatment and
abuse of A M. Complainam offered persuasive expert opinion that Gray's action tn

atternpting a one-person containment was in vielation of ATCM training and.that the
" stancard of care for psychiatric technicians is to follow ATCM protocols. Expert
opinion eslablished that Gray substantially departed irom the. standard of care
ordinarily possessed by and exercised by a reasonable licensed psychiatnc technician
by: (1) jumping on A.M.'s back; (2) remaining on A.M.'s back for five to seven
minutes; and (37 placing his right arm under AML's neck.

(Grav contends that he had ne choice but o jump on AM s back in order to
protect him from approaching angry clisms and to prevent AL from stabbing other
people with the keys he was brandishing, AM. could have serously injured semeone
with the kevs. Gray believed he was alons in addressing the crisis, a5 he had only
small women on his unit & the iime and he believed they could not contain AN He
understood that it might take a fow minwtes for staffers to arrive from other units to



sccisi in a containment and felt he had to taks action, He feil he coud rotury o Lalk
o A M. becauss he was deaf and could not safely get into a pesition In front of A M.
hecauss he would be berween AN, and his atacker K.B.

The evidence is persuasive that Gray acied rashly, impulsively and with pocr
judgment in jurtping on AM s hack. Tte ior.ored the ATCM pratocols and ignored
the fac: *has Clement and Tuckey wers also trained in ATCM protocols. He should
hawve asked “or Clement's and Luckey's assistance. The cvidenee is that Gray hac
activaled his alamm and he could count on other staff 1o assist hir: in a minute or sc.

Even i Gray had acted appropriately in jumping on AM's back, FEITLAINIE O
A M.'s back for several minutes after Reiszel and Salezar arrived and sscured A M."s
artns was grossly negligent, incompetent and constituted excessive force. Al hearing,
Gray offered the explanation that he was unable to gel o7 ALM. s back without
stepping on Reitze) or Selazar. Gray was not sredibie. The evidence is nemsuasive
that Gray *emained “pancaked™ on AM. s back without making any attemp? @0 rise,
it an effart to keep him down an the floor, even afler facility police had amived.
Eurther, Gray's action: of kesping his right arm around A.M."s neck during the entire
containment was grossly negligent, incompatent and constituted excessive force,
Gray testified that his arm did not put pressure on A.M.'3 airway o throat and that
Gray supported his own body weight with his albows 1o gvoid putting pressurez on
A.M. This sestimony was not credible, 1t is not credible. that Cirav could maintain &
nosition lyving lengthways on A M. '3 hack, with his right arm arcend A M.'s head and
neck area, and support his weight with his elbows, The witness statements do nat
support Gray's testimony, and the autopsy repart ‘demtifies hemorrhiaging at the
inferior larynxd supesficial trachea and the left mid carotid artery, the areas where
AM. s head and neck came in contact with Gray's right arm,

While Uhe evidence is clear that Gray’s aclions in jumping on A.M."s back,
rermaining on his back and placing his right arm around Grav's neck ware grassly
negligent, incompetent and constifuted excessive force, the evidence is also clear thai
Gray had 1o malice toward A M. and had no intent ta harm him. Rather, Gray's
‘ntentions, however misguided, were to protect A.M., the staif and ather patients.

Allegations dgainst Reitze!

13, The Accusation allesss that when Reitzel arrived on the scene, he saw
Gray lving o1 AM.’s back with his arm around A.M.'s neck. He also saw that AN,
was steuggling. The Accusalion zlieges that Reitzel should have recognized that Gray
was not using an approved ATCM contajnment procedure 2nd should have intervened
.0 ensure thas proper cortainment procsdurss were foliowed. The Accusation alleges
‘hat Reitzal's failurs to intervene constituted gross negligence. incompetence and
corstituted use of sxcessive foree, mistreatment and ahuse of AN



Complainant offcred persuasive sxpert opinion that Refizel substantially
departed from the standard of care ordinarily passessed by and exercised by a
reasonable heensed psychiatric technician when he did not advise Gray to get off
AM.'s back and neck or suggest an alfernate method of containment which complhied
with ATCM pratocols. Complainant did not nrove that Reitzel, himsslf, used
excessive force or mistreated or abused AM. '

The Accusation further allzges that Reitzel committed acts of dishonesty in his
1;11;6“%1@'-& g with investigators followl mg the incident. It is alleged that Reitzel gave
“Inconsistent and different versions” of the position he was in and the pasmcrn Gray
was in during the containment of client A.M., and that his account was “in total
opposition to the account of events by PT Gray.”

At the outset, it #s recognized that Reitzel's version of the respective positions
of himsalf and Gray during the containment of AWM. were in conflict. The fact that
Reitzel's account was “in total opposition to the account...” given by Gray, or anyone
else, does not, in itself, constitute grounds for an allegalion of dishonesty. The fact
that thelr stalernents were in conflict does not mean that Reitzel was dishonest. The
inguiry here is whether Reitzel's staternents Lo investigators were d1shﬂnﬂst

Reitzel was interviewed on April 30, 2003, by two investigators, Robcrt
Friedman, Seuior Speclal Investigator with the Departmam of Dmfelf:rpmemai
Services and Special Investigator Joe Baumgardner, who was employed by with PDC.
Reitzel had a union representative accompany him. Reitzel was advised he was. being
questioned as part of an official investigation and he was direcied to answer all
questions honestly and completely. He was advised that his refusal to answer, or any
- type of evasion, deception, dishonesty or lack of cooperatior: could constitute
insubordination andiéor inexcusable neglect of duty and result in disciphinary action up -
to and including dismissal from his employment. He was advised that his statemerits
and the evidence gained by reason of his statements could not be used in a criminal
proceeding. Reitzel agreed thal he onderstood the advisements. '

Reitzel related that he arrived onunit 17 aboul a minute to a minule and & haif
after he heard the alarm. Luckey mei him at the door to umt 17 and pointed down the
hallway. There he saw 2 couple of clients and Gray on the floor with AM. There
were no other staff members there. Reitrel told investigators that A.M. was I¥iong on
his right side with ks right hand tucked under his body. Reitzel had i dig the keys
out of AM.s fght hand. Reitzal 1old investigators that Gray was not on top of AM.
and was ot lving on A M s back. He demonstrated Gray's posttion with Gray
crouched on his kneses over A M.'s head, with-his hands securing A.M.'s head. Reitzel
said he did not see where Gray's arms were in relation to A M's head. As soomn a5
Reitzel got the keys from AM. he grasped A.M.'s right arm, secured it, and losked
away from A.M. so that A.M. conld not spit on him. He assumed that other people
securad A M5 izt arm and legs because AM. was moved from his right side into a
prone position.



During his interview. Reitze! conceded that Gray could have gotrer: on AM.'s
back after Reitze! secured A.M.'s righi arm. Haowewver, Reitzel stated he wouic not
have seen Gray get on A M.'s back because Reitzel's face was tumned away Zrom AM.
Later in the imterview, Reitzel stated that when he Jrst gol to the scene he “wasn't
sspecially looking to sce where this person [Gray] was n sarticular,” He again
acknowledged that Gray could have gotten onto AM.'s back when they nad anne into
arone contaiament, but he did not se= that and “wasr"t aware of the particulars of
what Rick wag particularly doing.” '

Later in the interview, Reitzel was wold that ris recollection of where Gray was
when he arrived on Uie scene was inconsistent with ather accounts. e was “giver. an
opportunity to think abour it Reitzel then expiained anc dascribed Gray's posihion.
Gray's body was positionad over A.M.'s body so that ~he would have kad to have his
side possibly on top of him coming around the Tront - to the hzad ™ He alzo desenbad
Gray's arms as tucked up underneath A M.'s hoad will: the hand of one amm zrabhing
the wrist of the other. Gifford then asked him, *1s it frue that when you walkad onio
the unit and assessed the situation Risk [Gray} was at the head as you described
originally?" Rettzel responded, “Well, when [ say ne was at the head, { mean he was
in front of the head and 1he hiead area and the upper body and the shoulders across the
baci.” “He may have been more around nim than | stated before.” When asked waal
ne meant by “around.” he stated. *Well, more wrappsd around his head area.™ [.ater,
afiol investigators toid Reitzel that this was a death investigation and a scrious marter,
they asked him *Tsn't it true that Rick was nzver up in that position by his head the
way you described it earfier?” After claritving the question, Reitzel answered “ves”
and “I wan to help you oul here.”

At hearing, Reitze! testified that when he arrived on the scene he saw Gray,
not on AM.'s back, but holding his head in the poaition he described in his stalement.
He explained that he had been badgered during ths interview, was exhausted. and was
just irving 1o give the investigators what they wanted. A reading of the transeript of
the investigational interview confirms that Reitze! was repeatedly questioned and his
version of events was continuously chailenged by the investigators, The transcript
demonstrates Reitzel's halfhearted agreement with imvestigators thai he had not seen
Gray crouched by AM.'s head when he arrfved at the scene. Flowever, the tranrscript
also reveals Rejtzel’s evasiveness during the entire interview. Further, Reitzel's
description of Gray's position when Reitze] arrived on the scene is simiply nos
credinle, and it is nat eradible that Reitze! could have heen mustaken. Reiizel stated
shat A M. was struggling {o get up when Reitze! arrived. Yet he also staled that Gray
wag crouched by A M.'s head and there were ¢lients at AMs [eet Jtisnot credible
hat AM. would have needed o struggle to get up i Gray had been standing.,
crouched over his head, with cliems ar his fest. Later, Reitzel indicated Gray was
actually holding A.M.'s head, and it i3 also not credible that this restaint alone, with
clients holding the feel, wouid have kept A M. on the ground.



Further, at heasing, Reiizsl was asked i he ever saw Gray-on A M's back. He
responded thar “when we were getting off [AM.] and T Lumcd ne [Gra}] WAS gemng
of? the back $0 at some point [ assume he was on [A.M.s! back.” This response is in
sharp gontrast to his statements during the intersiew that he never saw {Gray on A.M.'s
back or even felt his presence there. '

Finally, the cvidence is clear that Gray was on A.M.’s back during the entire
containment, and not erouchad over A M.'s head. 1t is not credible that Reitzel did
not see that.

Allegations Againsi: Salazar

14, - The Accusation alleges that when Salazar. armiv e-:i on the scene, he saw
Gray lying on A M.’s back with his armn around A M.’s neck. He also saw that A.M.
was sirugeling. The Accusation alleges that Salazar should have recognized that
Gray was ot using an appraved ATCM containment procedure and should have
iniervensd (o epsure that proper containmeni procedures were follow ed. The
Accusation alleges that Salazar's faiiurs to intervene cansthituted gross necrhcence
incompetence, use of excessive force, mistrs atrnent and abuse of A.M.

in his statemett to invesiigators, Salazar admitted that he saw Gray on AM.'s
back with his arm around. A M. s neck. Complainant offered persuasive expert
opinion that Salazar substantially departed from the standard of care. ordinarily
possessed by and exercised by a reasonable licensed psychiatric technician when he.
did not advise Gray to get off of A M.'s back and neck or suggest an aliermate methad
of containment which complied with ATCM protocols. Complainant did net prove
that Salazar, himself, used excessive force or mistreated or abused A.M.

Allegations Against Clemert

I3. The Accusation alleges thal whe:n Clement heard Gra\ sound the alarm

she retnained in the technician station until other staff members responded to the
alarm. The Accusation alleges that she did not assist Gray by responding io the
alasmn, as required by PDC policies and procedures and her training as a psychiatric
techrician. After several minutes, Clernent went down the hall and saw Gray on top
of A M. with his arm around A M. s neck, The Accusation alleges that Clement
should have recognized that Gray was not using ar approved ATCM containment
procedure and she should have intervensd o ensure that proper containment
procedures were [ollowed. The Accusation alleges that Clement’s fallure to intervens
constiturad grass aegligence and incompetence.

Cormplainant offered expert epinion that Clement substantially deparisd from
the standard of care ordinarily possessed by and exercised by 2 reasonable licensed
psychiatric technician when she stayed in the techmician station and. did not assist
Gray with A.M. She further substantially departed from the standard of care when



she did not advise Gray to get off of A.M.'s back and neck ar suggest an alternais
method of containment which comphied with ATCM protocols.

Respondents offered expert testimory to the aflecs that Clament used her lime
“apprapriately” by caliing for assistance anc then walking down the hall to ask Gray
wmether he needed a resiraint order. Respondents' expert also ovigred the opimien that
Luckey end Clement, because of their small starure and light weight, might not have
heen use?ul in hoiding A.M.'s arms down i the containmant, although taey zould
have assistzd in halding A M.'s legs down.

The evidence is persuasive that Clement was irained fo assist ir: attuations fike
the one that presented bere, and that she had a quty o assist Gray. She could have
azsisted in a variety of ways 1o attempt to diffuse the situavon, or if necessary, assistl
Ceay £1 comtaining AM. in a safe manner. Clement subatantially departed [rom the
standard of care when she “aijed to essist ir: the safe handling and containment of
AM. The svidence is persuasive that Clement substaniiaily departed from the
standard of care by failing to tefl Gray to get of A M.'s back or suggest an afiernaie.
mathod of contzinment which complizd with ATCM protocols.

The Accusation elso alieges that Ciement commitled acts o7 dishonzsty during
srtervisws with investigators, in that she gave inconsistent and different versions of
what occurred and her rendition was in tolal oppasition 1o the account of events given
by Gray and others present. Clement, in ace stalement to investigators on a May 2,
2003, stated that after help arrived and she knew that A.M. was probably contained,
che walked down the hali to ask whether they needed ar order from the physician for
placement of ragiraints, She was not “paying a Jot of attention” in who was
pesitioned where, and she remembers Gray belng on AM.'s [2[i side “hut [ dont
rermermber if he was laying across nis back or not” Gray then toid her o get the
restraint arder. There was no direc: eviderce to impeach Clement's assertion that she
could nat z2li who was positioned where. But, the inference can properly be drawn
that because Clament actually spoke with Gray when he told her to get a restraint
order, she must have seen where he was positioned. and he was o A M.'s back, For
‘hese reasans, the evidence is persuasive that Clement was dishonest in het siatement
io investigators.

Allegations Against Luckey

16.  The Accusation alleges that when Luckey heard Gray sound the alarn,
rather than assist a coworker by responding to the alarm as is required by PDC
policies and procedures and her trainng as a psychiatric technician. she refreated 10
the Lechnician station. She remained in the Lechnician station until other staf
membaers respunded to Gray's alarm. She opened the door to the technician staticn
and heard somzone tell her ta bring the restrainis. She brought the resiraints and
assisied in puiting them on A.M.'s legs. The Accusation allepes that Luckey should

have commumnicated with fellow staff members on an appropriate containiment
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procedurs and strategy for containing A.ML and that she failed to follow PDC policies
and training in that she negier.,tea 10 perform her duty to protect the safety and welfare
of AM. The Accusation alleges that Luckey’s failure to intervenec mnstltuted Sross
negligence and incompetence.

Complainant effered expert opinion that Luckey substantially departed from
the standard of care ordinarily possessed by and exercised by a reasonable licensed
psychiatric technician when she stayed in the technician station and did not 353151
Gray with A.M, The cvidence is persuasive that Luckey was trained to assist in
situations like the one that presented here and that she had a duty to assist Gray. She -
could have assisted in a variety of ways to attempt {o diffuse the. situation, .or if
necessary, assist Gray in containing A.M. it a safc manner. Luckey substantialiv
departed from the standard of care when she fulied to assist in the safe hapdling and
containment of AM. The evidence is persuasive that Luckey also substantially
Aeparted from the standard of care by failing 1o telf Gray to gel off AM.'s back or
suggest an alternate method of containment which somplied with ATCM protecals.

Respondents offered expert testimony 1o the effect that Luckey used her time

“appropriately” in the tochnician station, bringing Ocampa into the technician station,
calling for assistance, and then bringing restraints to the scens of the containment and
applying them 1o A.M.'s legs. Respondents' expert also offered the.opinion that .
Luckey and Clement. because of their small stature and light weight, mught nothave
been useful in holding A.M.'s arms down in the containment. However, he testified
on cross examination thas they could have assisted in bolding A.M.'s Jegs down. The
evidence is persuasive however that Luckey should have acted according 1o her
ATCM wraining. Instead she retreated to the technician station and stayed there out of
fear. Rather than leaving Gray alone with AN, she should have worked with G*raw
and Clement to form a plan to handle A.M. safe:i}f until help arrived.

The Accusation aiso alleges that Luckey committed acts of dishonesty during
interviews with investigators, in that she gave inconsistent and different versions of
what occurred and her rendition was in lotal opposition to the account of events given
by Gray and others. Luckey, in her statemen! 1einvestigators ona May 1,.2003, saud
that she never saw Gray on A.M.'s back. She-sald that, iitially, Gray. mld her o take
Ocarapo into the technician station. When she 1ed to exit the techmician station,
Gray told her to get back inside. She stayed inside the lechnician station and when
she heard a loud buorn she called the facility police. She did not got through
immedialely and had1o cail again. She finally reached the operator and told the
operator they needed help on uniz 17. When other staifarrived in answer to Gray's
alarm, Luckey openad the technician station door and looked down the hall. When
she looked down the hall Gray velied to her 1o get the restraints and.she noticed that
Gray was standing. When she brought the restraints. A M. was on his stomach on the
floor. She told imvestigators she.id notknow where Gray was but that he was “down
there somewhere. 1 don't know where, At least I think he was, Ididn't -- I don't
know ™ A M. -was struggling while she was frying 1o put the resiraints on him. She



stated that she nad asked evervone where Gray was when she hegarn puting or leg
restraints hecause she wasn't sure where he was anc she couldn': really sec whare he
was. People kept saying “there” and she asked “where™ She stated ‘that there were
sa mary peaple arcund that she was nar gure where (fray was,

The evidence is persuasive that Luckey was dishonesi in her responses o the
investizators when she toid ihem she did rot know where Cray was and did not sec
him on top of A.M. It is not credible that she couid kave struggied with placing leg
restraints on A.M. for several minutes and not ssen Gray Iying on lop of AM,

Indeed, Gray's legs, although shorter than AM.'s, would have been in the area around
where Luckey was applying the restraints. ' '

Because the evidenee is persuasive that Luckey saw Gray on iop o7 AM, the
svidence is persuasive that Luckey substantally departed from the standard o7 care By
failing (o advise Gray to get off A.M.'s back or suggest an zltemate method of
containmen: which complisd with ATCM protocols.

Factors in Justification, Mitigation, Aggravation and Rehabilitation

17, As set forth ehove. respondents have subjectad sheir psyehiatric
rechnician Licenses to discipline. However, in consideration of what. ¥ any, discipline
shoutd be imposed, licensces may inwroduce evidence of extenuating circumsiances.
Licensees may introduce 2vidence which tands o show justification and mitigation,
as wall as svidence of rehabilitation. (Arneson v Fox (19807 28 Cal 3d 440, 449}
Complainant may mtrnduce evidence of aggravaiior. '

18 Ipaggravation, A.M. died as & result of imprope:s containment. Alson
aggravaiion is the fact that respondents acted in camplete disregard of their iraining
and professionai standards. Also aggravation, in respect lo Reltzel, Ciement and
Luckey, is the fact that they were evasive and {acked candor in their statemaents Lo
irvestigators. All the respondents, with Lhe pxception of Salazar whe did not appear,
were less than candid at hearing as well. Reitze,, Clement and Luckey maintained
that they did not see Gray lying an top of A.M. Gray coniradicted Iys stalements to
investigators, in an effort lo minimize his responsibility. For instance, he testified that
he never jumped an A.M.'s back. In his statement in investipators. he clearly
described the fact that he jumped onte A M.'s back and he introduced that phrase into
the conversation. [n his statements {0 INVesiZatons, he agmitted he had bzen lying on
A M.'s back Lhe entire time of the containment.” During tegtimony at hearing he began
ra speak in terms of lying on the right side af A M.'s body.

19, There are multiple extenuating circumsiances thal coniributed to & M's
improper comaintment and resuliing death. Foremaost is the failure of madical
personnei at PDC to respond 10 stafl notification that AM., a dangerous and
psychatic client, was not taking his antipsychotic medication. The probiem was
complicated by the fact that unit [ housed some of the largast and heaviest clients,
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wha ware also the most combative. That unit was staffed with three women whe
weighed less than 1235 pounds, two of whom were over 60 years old. Another
extenuating circurstance is the fact that A.M. was deaf and mute, and it was
therefore very difficult to reason with him. It was only natural, in the situation that
unfolded hers, for staff to fear for their own safety. All of these factors mitigate the
fact that Grav attempted 1o contain A M. himself. and mitigate the fact that Clement
and Luckey did not discuss or participate in a proper containment. These factors do
not, howevers, mitigate the fact that Gray remained on A.M.'s back when staff began
arriving, snd the keys were remaved from AM,, and they dé nol mitigate the fact that
Clement, Luackey, Reluel and Salazar did not intervene at.that point for A.M.'s safety.

20.  Salazar did not appear and did not istroduce any evidence of
rehabilitation. is psychiatric technician license expired in 2006 and has not been
renewed.

21.  Inrespect to rehabijitation, the Accnsations were filed against
respondems almost five vears after the death of AM. There was no. evidence thal
respondents had any prior or. subsequent discipline action taken by the board.

Luckey, Clernent, Reitze! and Gray have continued to work as psy chiarric techricians
since that time: L uckey retired from PDC, with disciplinary charges pending, but was,
retained & a retired annuitant and has besn working parl time 2t PDC. Clement took
a psychiatric technician position with the Departraent of Corrections and
Gehabilitation. Reitzel and Gray remained at PRC afier a penied of suspension.
Witnesses testified on behalf of these respondents, affirming that they are
conseientions and effective in the performance of their duties. All continue to take
regular yearly training on ATCM and effective mnterveniion lechniques. Due to the
delay in filing the Accusations, respondents have had the opportunity to demonstraie
a five and a half vear period of compliance with statutes and regulations governing

the practice of psvchiatric technicians and compllance with the rules and regulations
of the facilities in which they work.

£ osts

32, Compiainant submnitted costs certifications in the following amouuis:

Gray - $16,107.50 mm?r*s“d of 1he jzgal work of three attorpeys and other
siafl from January 25, 2005, to the date of the hearing and totaling 96.5 hours
of work in 2005, 56 hours of work in 2008 and 29 hours o7 work 1 2007,
imeluding 17 hours of pieading preparation. Complaint also offered a cos?
certification Tor investigative services in the surn of $2,897.50 (1.5 hours at
£144 per hour and 15.5 nours at 3173 per hour.)

Clemern - $13,733 comprised of the legal work of thres atiorneys and other

staff from January 25, 2005, to the date of the hearing totaling over &4 hours
of lega: work. Complainant also offered a cest certification for tirvestigatve
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R173 per hour).

Euckeve $12,555.75 comprised of the lzgal work of three attorneys and other
staff from August 30, 2006, 1o ke date of the hearing 1otaling aver 73 hours of
legal worle

Reitze]- S14,720.30 comprised of the legai work of three attorneys and other

* gtaff from Fehruary 17, 2005, 1o the date of the hearirg totaling over 96 aours
of iegal work. Complainant also offered a cost certification for investigative
services in the sum of $2,551.30 (1.5 hours a1 $144 per hour and 13.2 howurs ar
5173 per hour).

Salazar- $70,925.50 comprised of the legal wark of three attomeys and other
staff fror Jaruary 23, 2005, to the dare of the hearing totaling over 71 hours

of legal work. Complainart also affered a cost certification for invesligative

services in the sum of and investigative services in the sum of §3,544.20 (one
hour at 5144 per bour and (8.5 hours at 5172 per hour)

The entire cost kili for investigation and prosecution of the case against as

respondents is 379, 900,25,

LEGAL COMNCLUSHINS

Business and Professions Code” section 4320 provides thal the Board

mayv discipline any lizenssd psychiatric technician for any reason provided in Article
3 (commencing with section 4520 of the Psychiatric Technicians Law. Seclion 4321,
provides:

The board may suspend or revoke a license issuec
under this chapter [ The Psychiatric Technizians Law
(section 4500 et seq,}] for anv of the (oliowing:

(a) Unprofessionai conduct, which includes, but is nal
limitad to, the following:

{1} Incompetence, or gross negligence in carrying
aut vsual nevchiatmic technician functions,

* All stanctory referancas are to the Californiz Business and Srofessions Cooc anlsss otherwise indicated.
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(1} The nse of excessive foreeupon or mistreatment or
abuse of any patlent..

T

(£} The commission of any acl involving dishonesty,
" when that action is substantially related 10 the duties and
funclions of the licensee.

[

Catifornia Code of Regulations, iite 16, section 2577, slales:

As sel forth in Seclion 4521 of the code, gross negligence 18
deems=d unprofesnion&l conduct and is grounds for disciplinary
actior. As used in Section 4523 “gross negligence”™ means a
substantial depariure from the standard of care which, under
similar circumstances, would have ordinarily been exercised by
a competent licensed psychiairic technician, and which has or
could have resutled in harm to the consumer. An exercise of so
slight 2 degres of care as 1o justify the belief that there was a
canscious disregard or indifference for the health, safety, or
welfare of the consumer shall be considersd a substantial
departure {rom the above standard of care.

3. California Code of Regulations. title 16, section 25771, states:

As set forth in Section 4521 of the code, incompetance is deemed
unprofessional conduet and is grounds for disciplinary action. As used
in Section 4521, "incompetence” means the lack of possession of and
the failure 10 exercise thatl degree of learning, skill, care and experience
ordinarily possessed and exercised by responsible licensed psychiatric
techmicians.

4. California Code of Regulations, itle 16, section 2576.5, sets forth
raultiple responsibilities of a licensed psychiatric techmelan. In pfzﬂmem part, this
section. provides:

The ficensed psychiatric technician performs services
requiring technical and manual skills which include the
ioliowing:

(a} Uses and practices basic assessmeni (data
collection), participates in planning, exacutes
interventions in accordance with the care pl;"m ot
treaument plan, and contributes to evaluation of
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pertinent part:

individualized interventions eclarzd to the care plan or
treatment plan.

/B Provides dirse: natientizlien® care by which the
licensee:

{1) Performs bagic nursing services as defined in
subdivision (a).

y.. 9

(31 AppHes comemunication skills for the purpose
of natient/client care and sducation...

[(:2%]

California Code of Reguiations, title 16, seciion 257A.4, slates in

(2} A licensed psyehiatric technician shall saleguard

patients*/clients’ health and safery hy actions that include
Sul are not limited to the following:

(39 Performing services in accordanes widh Seetian
125.6 of the Business and Professions Code.

{h) A licensad psychiatric technician shal) adhete to
standards of the profession and shall incorporate ethica!
and behavioral standards of professional pracuice which
include but are net imited 1o the fotlowing:

(13 Maintaining current knowledgze and skills o7
safe and competent practice,

[...]

{c) A viciation of this scotion constilutes unprofessional
conduct for purpesas of initating disciplinary action,

Fiodaiions by Gray

fi.

As el forth in Facrual Findings 1 through 12, Gray Is subject o ‘o

disciplinary aciion under section 4320, subdivision (a) {1). as deiined by Californa



Code of Regulations, tizle 16, sactions 2576,5, 2376.6, 2577 and 23771, on the
grounds of incompetence and gross negligence.

7 ’-&; set forth in Factual Findings 1 through 12, Gray 13 subject to
disciplinary aclion under section 4521, subdivision (1) on the grounds he used
excesstve force upon client A M.

Violations by Reilze!

B, As sel forth in Factual Findings 1 through 17 and 13, Reitze! 15 subject
to disciplinary action under section 4521, subdivision {z) (1), as defined by Califomia
Code of Regulations, title 16, sections 2576.5, 2576.6, 2577 and 22771, on the
grounds of incompetence and gross neghgence.

9. As sat forth in Factual Findings 1 through 11and 13, Reitzel 1s subject
to disciplinary action under section 4521, subdivision (n},” on the grounds of
dishonesty.

10, As aét forth in Factual Findings 1 fhrough 11and 13, Reitzel 15 not
subject to disciplinary action under saction 4321, subdivision (1) {abuse: EXCESEivVE
force). This allegation 15 dismizsed.

Violations by Salazar

bl.  Assel forth in Factuat Findings ¥ through 11 and 14, Salazar. 13 subject |
to disciplinary action under section 4521, subdivision {a) (1), as dafined by Califormia
. Code of Reguiations, title 16, sections 2576.5, 2576.6, 2377 and 2577.1, on the
grounds of incompetence and gross negligence.

12, As set forth in Factual Findings | through 11 and 14, Salazar is not
subject i disciplinary action under section 4521, subdivision (1) (abuse*e:-.cesswe
force}. This allegation is dismissed.

Violations by Clement

13, Assen forth in Factua! Findings 1 through 11 and 15, Clement 18
subject to disciplinary action. under section 4521, subdivision (a)(1]. as defined by
Cajiforniz Code of Regulations, titie 16, sections 2576.3, 2576.6, 2377 and 2577.1, on
the grounds of incompelence anc gross negligence,

* Al kearing, the Accusations were amended to corect refarences e Busingss and Professions Code
seation 4331, subdivigion {m), to subdivisicn (o).



4. As set forth in Faclual Hindings © through 1iand 135, Clement is subjsct
ta discinlinary action under section 4321, subdivision (n]. on the grounds of
dishonesty,

Violations bv Luckey

: 5. Assel forth in Fectual Findings | threugh i) and 16, Luckey is suzjest
1o disciplinary aztion under section 4521, subdivisior (4] (1}, a3 delined by Calilormia
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(Code of Ragulations, Hile 16, sections 2376.5, 2576.6. 257 and 25771, on the
grounds of incompetence and grass negligence.

16.  Asset forth ir Faciual Findings 1 through 1land 16, Luckey i3 sumect
to disciplinary action undsr section 4521, subdivision {n. an the grounds-of
dishionesty.

Diseiplinary Considerations

7. The purpose of disciplinary proceedings is not o punish licensees, but
tn profect the public. The death of AM. was a grave and tragic consequance of
~espondenis’ failures to follow estabiished contaiament procedures. But, as set forth
in Findings 17 tarough 2}, there was sufficient evidence of mitigation and
fehabilitaton, narticvlarly the nassege of five and one half years without incident, t
icicate that Geay, Clemeny, Lauckey and Reitzel no lenger pose a rigk to clizats.
However, the findings o7 dishonesty and the coatinued fack of candor al hearing that
thesa respondents dispiayad, indicates & lack of compuete rehabilitation. I1 is thus in
the best interest of the public that these respondents serve s probationary pesiod undar
terms and conditions desizned o protect the public.’ '

S This determingtion is 0 ascord with e guidanse provided oy Califoreis Code of Reauletions, ritle 16,
section 252 and section 257940, which provids ia pertinenl part

In reaching a cecision on 3 discoplinary action undsr the Administrative Proczdurs Aot (Governmert Code

section | 400 =t sog.) the Boare shall consider the disciplinary gridetines entitled “[iscipinary
Guidalines™, [Rev. 8 1%/07), which ars hierghby incomporates by reference. Deviadon from these swdelings.

including the standard conditions of grobation. is sopropriat: whers the Board, in its scl2 diseretion.
determines that the facts of the particular case warrant such a deviation - for gxample. the presence of
mitigaring fastars; the 2ge of the case; svidentiary prablzmas,

In determining whether revocation, suspension o~ probatien should be mpossd ina given discinlinary
actior., (e following factors should be considered:

Mature and severity of the actis?, affensels), or orimefa) unaer considezanor,
Actual ar potzntia hagm o the peblic,
Aclua; ar polenlal henn e any patient,

Overal! dizziplinary record.
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18. - Althougn the faclozs In mitigation apply ‘o, Sala.zar as well, Sala;a:" did
not produce evidence of rphahllflatmn Thus, Szlazar has, failed demun&»trate that
ne does nol conlinue. m posc a risk to clienfs. S,dlazar 5 ln,cnse 15 E}.plrﬁd How ever,
section 118, subdivision (b), provides that expiration of a icense shaii not Iiﬂprwe the
Board of mrlkdlctlon o proceec with a dmmplman action during the period within
which the license may be renewcd, resiored, reizssued or reinstated.  Under sectlon
4545, the Board may renew an expirsd hC_rEHSE.ﬂI any time within four years after the
expiration. ' '

Assessment of Costs

19.  Assel forth in Finding 22, the wotal cost of investigation and
prosecution of this matter was established as $79,906.25. Section 125.3 provides in:
pertinen: part that the Administrative Law Jadge may direct a iicentiate found 1o have
commitled a violation or vielations of the licensing act to pay a sum not 1o exceed the
reasonable costs of the investigation and enforcement of the case. Accordingly, the
mitial inguiry is whether these costz are reasonable.

Complainant représenig that the billing was distributed among the respondents
on the basis of work done in connection with the charges against the vanouws
respondents. Nevertheless, some of the charges appear excessive and appear 1o
overfap. For instance, the investigative charges lotal abmost 312,000, vet the bulk of
the investization was conducted by investigators for PDC.and the Department of
Developmenta! Services in connection with actions by the-employer. Complainant’s
investigaior reviewed the exlensive investigation record and prepared his own reports,
vigited the site on one occasion and conducted limited intervigws.

Overall eriminal actions taken by any federal, stats or Jocal agency or conrt.

Frior wamings on recard or prior remediation.

MNumiber andior variety of current wislations

Iiitigation E\n‘idr-_:r-.-;:;;.

In case of 2 crimingl convicsion, somplianze with emms of senlznce andfor couri-ordered prebatian.
Time pass=d since the aces) or offense{s) assurred.

17 zeelicanle, evidence of proceedings 16 disrriss a conviction pursuan: to Penal Code section 2654,
Ccrnparﬁtéon with the Boarc and other law eaforcament or regularory agencies.

Cther rebabilitation evidence.



; Tle oot coriifications alse indicats that multiple aftorneys warked on
preparing this matier [or hearing. There appears ¢ be an averiap (0 preparation &
that as new slLarneys ware assigned, they were raquired fo become acquainted with
the case and state of the avidence, Additianally, there appears te be significan:
nivercharges i certain areas of the billing. For instance, although the pieading n tis
matter was «imost identical for each of the five respondents, the billing indicates a
charze for aiJazst 1) hours of waork preparing the pleading, lor each respondent, and
*& hours Jor preparing the pleading against Gray,

The total cost of eloge te SBO,000 15 patently excessive given thal! the _
investigation undertaken in this matter was conducied in large part by ather agencies;
this matter was preparad and reviswed multiple times aver three vears. hy three '
different attorneys; and zlthough there were {ive respondents. there was only ome
incident at issue.

Accordingly, the reagonable costs of investigation and prosseution of these
matters is modified as [ollows:

Onty the attorney’s fees incuwrred by Jennifer Cady were consgidered as icgal

fees. This reduced the legal fees ta the {oliowing: .

Gray: - 11,613
Clement: £11,060
Luciey: ¥9.322
Reaitzal: $1:.77
Saiazar: $8.176

Further, tae Jepal fees are reduced by 20% In an attempl 1o account for sems af
the areas wihere billing appears excessive for the task undertaken andior overiaps
other charges.

Grav: . $9,303
Ciemant: 8,548
Luckey: £7.457.64
Reitzel: $9,416.80
Salazar: $6.540.80

Finally, the investizative services are reducsed as follows:

(reay: $2.8907 reduced Lo $2.032 (eliminale 3 howrs of 17.3 kours),
Clament: $3.070 reduced wo $2,025 (elitninaie Nve fours of 18 hours}
Saiazar: $3.,344.50 reduced to 52,479.50 {zliminate five hours ol 19.2
hours)

Reitze.: " %2,531.50 recuced to $1.686.50 {eliminate Jve hours of 13
hours) '

[ ]
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After the appropriate reductions aoted above, the total costs for the
Investigauon and prosecution of the matier is $49,789. 2{) he amcmnt atiributed ic
cach respondent 15 as follows:

Gray: 9,303 452,032 = §11,335
Clement; $8,848 + $2,025 = $10.873

Luckey: $7.457.60 :

Reitzel; $5.416.80 — $1.686.50 =511,103.3¢

Salazar: £6,540.80 + $2,479.50 = $9,020.30

20. I is deterrnined that the above modiified costs of investigation and
prosecution of Uns matier are reasonable under section 125.3, However, the inguiry
as to whether to impose these costs on respondents is gov erned by the California
Supreme Court case of Zuckerman v. Board of Chiropractic Examiners (Z2002) 22
Cal d4th 32, Zuckermarn sets forth the [actors to be considersd in determining the
reasonableness of imposing costs on a chiropractor disciplined by the Board of
Chiropractic Examiners. These factors should be applied to cost recovery schemes
applicable to other governmental agencies.

The Zuckerman cout held that * Lhe Board must exercise its d1screuon io
reduce or eliminate cost awards in a manner that will ensure that ... [cost rECOYEry]
does not deter chiropractors with potentialiy meritorious claims or defenses.from
exercising their right to a hearing.” The court established five considerations that an
agency must take into ascount when assessing the amount to be cha;ged The court
said:

[TThe Board must not assess the full costs of
investigation and prosecution when to do so will unfairly
penalize a chiropractor whe has commitied soms
miscondnct but who has used the hearing process 10
obtain disrnissal of other charges or a reduction i the |
severity of the discipline imposed. The Board must
consider the chirapractor’s “subjective good faith belief
in the rmerits of his or her pesition” [Citation] and
whether the chiropractor has raised a “colorable
challenge” to the propesed discipline [Citation. ]
Furthermore, as in cost recoupment schemes in which the
government seeks to recover from criminal defendants
the cost of their stale-provided legai representation
[Citation] the Board must determine that the chiropractor
will be financially able to make later payments. Finally
the Board may not assess the full costs of imvestigaiion
and prosecution wheri it has conducted a
disproportionately large investigation and prosecutlm i

|~.2
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argve that & chiropracior engaged in ralatively INDOCUOUS
miscondust”

T this maier. respondents wers given the opooTunity 10 apply the Zuckermay
factars o their situations and fo argue accordingly. Gray. Clemeant and Reitze!
established ha: they had madest salaries and modest fariily incomes. Luckey
astahlizned that she is refired, receiving a small pensian ard Socizl Sscunty, and 13
working only intermitiently al a modest wage.’

The remaining Zuckerman considerallons are often intertwined. The agency
st assess 4 respondent’s “subjective good faith belief in the merits of *his or hev]
posttions™ and whether respondent “vaised a colorable chalienge to the proposed
discipline.” A related consideration 5 whether there has been seme miscenduct bul
tne respondent has used the hearing process ta abtain dismisszl oi piner charges or &
reduction in the severity of the discipline imnosed.

_ Hare. the Accusalions soughi revocation or suspension of licenses and
imposition of costs.! As set fonth below, respondents, with the exception of Salazar,
ware successful in obtaining a grant of probation. rather thar. an putright revocation or
suspension. Af hearing, respondanis raised a colorablz chalierge, not to whether
shere were grounds for discipline, but 1o whether revocation should be imposed, given
the mitization presented and given the passage of five and a half vears sinece the
icident. Additionaily, both Reitzel ané Satazar chrained dismissals of the chargss of
client abuse, misireatment and excessive force.

_ ccordingly, given the {inancial portrails ¥ Gray, Beitzel, Clemeny and
fuckey, the grant of probation and these respondents’ good faith beliel that they nac 2
sound defense of mitigation, the costs of investigation and prosec tion of this matler
are further reduced by one half for these respondents and they may pa) casls e
ipstaliment payments, as more fully set forth in the Order,

G -
Jedoal podl

* Oine of the serious drawbacks of the Zuckerman case is thal compiainant s a2 a Sadvaarags in rebuting
respondent’s financial claims. Even if a bifurcated proceeding were instituted, whersin respondsnt was to
produce praaf of his o her Srancial aosition and complainant was pemized discovary, the vost ol such &
procesding migal very well exceed the cosls sought in the orderlying aclon,

¥ anotner drawhack o appiving the Zuckeraian faciors is that Ing lividence Code prenipis miradizian of
evicdance of seremen’ affers, Thus, the findsr ¥ fact cannol ¢ heyond the peazlly saught m e wleadings
ivy desermining whether respondsnt has achiewes 2 reduction of the severity of the diseipling mposed.”
withoul information as to wiat discipline the agency bas offored, it is imoossibie for the Gndor of Tatt o
determuine whether respandant “has used the nearing orocess ta abeain .. & reduction in the seventy of the

discipline impessd.”
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ORDER

T Psychiatric Technician License No. PT 19120 issued to EDWARD S.
SALAZAR is REVOKED, ;e

5 EDWARD S. SALAZAR shall pay the Bursau of Vocational Nurses
and Psvchiatric Technicians, or 11s designes, the sum of $9,020.30

3. . Pgychiaric Technician License No. PT 30932 issued tD_EICHAR_"D
LOYD GRAY is REVOKED. However, revocation is STAYED and a probationary
license shall issue for three (31 vears on the terms and conditions below.

4. Paychiatric Technician License PT 24049 issued 10 JANETTE LYNK
CLEMENT is REVOKED. Howaver, revocation is STAYED and & propationary
license shall issue for tiree {3} vears on the terras and conditions-below.

5. Psychiatric Technician License PT 20539 issued to LAURINE P.
LUCKEY is REVOKED. However, revocation is STAYED and a probaticnary
license shall issue for three (3) vears on the terms and conditions below,

6.  Psychiawic Techuician License PT 26367 issucd 1o MARK STEVEN
REITZEL is REVOKED. However, revocationis STAYED and a probationary
license shall issue for three {3) years on the terms and conditions below.

CONDITIONS OF PROBATION
1.  OBEY ALL LAWS

Each respondent shall obey all federal, state and local laws, including ali
statutes and-regulations governing the license. Respendents shall.submit, in
writing, a ful} and detailed account of any and all violations of the law,
including alleged vielations, to the Board within five (5} days of cccurrence.

Ta ensure comphiance with this condition, respondents shall submit
fingerprints through the Department of Justice and Federal Bureau of
Investigation within thirty (30) days of the effeciive date of the decision,
unbess the Board determines that fingerprints were previously submitted by the
respondents 1o the Board. '

Each respondent shall alse submit to the Board a recent 27 X 2" phetograph of
timselSherself within thirty {30) days of the effsctive date of the decision.

}f a respondent is under a criminal zourt order, including probation or parole,
and the order is violated, it shall bs deemeé a violation of these probation
canditions. :



COMPLIANCE WITH PROBATION PROGRAM

Each respondens shall fully comply with the conditions of probation
estahlished by Lthe Board and saall cooperate witl: representatives of the Beoard
in its monitoring and investigation of e respondents’ compliance with ths
Probation Program.

ipan successful completon of prokation, a respondent’s license will be fully
restarac.

SUBMIT WRITTEN REPORTS

Each respondent shali submit or cause 0 he subrnitsd, undsr penalty ot
Derjury, any Writien reports, denlarasions and verification of actions as reguired
by the Board or its representatives. These reports or ceclarations shall contain
statements seiatve to respandents’ compliance wazh all the conditions of the
Board's Program. Respondents shall immediately execute all release of
information forms as may be required oy the Board or ils renresentalives.

[i1 she first reporl, cach ras;ﬁmdem'shal] provide a st of all stales anc
retritories where nefshe has ever been licenssd as a vocalional practical nurse,
peychiatric technician, or regisiered rurse, Fach respondert shall provide
information regarding the status of each license and any change in license
staiug curing the period of probation. Each respandent shall inform the Soard
if heishe spplies for or obiains a new nursing or psvchiatric techrician license
during the period of orobation.

Each respondent shall provide a cony of the Board's decision o the reguiaiory
agency in every state and teritory in which heishe has appited for or holds a
vocational/practical nurse, psychiatnc technician andfor registercd nurse
license,

NOTIFICATION OF ADDRESS AND TELEPHONE NUMBER
CHANGE(S)

Each responderit shall notify the Board, in writing, within five () days o¥ any

~ change in address or teiephane number(s).

A respandent’s failure 1o claim mall sem by the Board may be deemed &
violation of these prabation conditions.
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3, YDT[FICATIDN OF RESIDENCY OR PRACTICE OUTSIDE OF
STATE

Each rcspcunduni 511&11 notify thc Board, in v rltmg, Wthl].'l nve () davs if
he'she leaves California lo reside or, placm,e in another state. Periods of
residency or practice outside of California shall not apply toward a seduction
of this probatien time period. If respondent resides or praetices putside of
(California, the period of probation shall be antomatically extended for the
sams lime. period he/she resides or practices outside of California. Each
respondent shall provide written notice to the Board within five {5) days of
any change of residency or practice.

Each respendent shali notify the Board, In writing, withir tive (5} days, upon
hissher returm to Califomia.

6. MEETINGS WITH BOARD REPRESENTATIVE(S)

Each respendent shall appear in person af meetings as directed by the Board o1
its designated represeniatives. '

7. NOTIFICATION TO EMPLOYER(S)

When cucrently emploved or applying for employment in any capacity i any
health care profession, respondent shall notify his‘her emplover of the
probationary status of respondents’ license, This notificaiion to the
respondents’ current healih care empleyer shall oceur no later than the
effective date of the Decision. Respondent shall notify any prospective heatth
care emplover of bissher probationary status with the Board prior o accepting
such employment. At a mimmuni; this netificarion shail be-accemplished by
praviding the emplover or prospective employer with a copy of the Board's
Accusation and Dhsciplinary Decision.

The Health Care Profession includes, but is not limited to: Licensed
Vocational Nurse, Psychiatric Technician, Registered Nurse, Medical
Assistanl, Paramedic, Emergency Medical Technician, Certified Nursing
Assistant, Home Health Aide, and all oth-sr ancillary technical bealth care
pDSlthﬂb.

Each respandent shall cauge each health care empiover te submil 1o the Board
al] performance evaluations and any other employment related reports as
required by the Board. Each respondent shall nolify the Board, in writing, of
any difficulty in securing Bmpum er reports within five (3) days of such an
event.

b



Fach respondent shall notify the Board, in writing. within five {33 days of any

. change in employment siatus, Each respondant shall natify the Boaxd, in

writing. i[ hefshe is Lerminated or separated, regardless ol cause, feom any
nursing or health care related employment with a fili sxpaanation a7 the
circumstarces surrounding Uhe termination or separalion.

EMPLOYMENT REQUIREMENTS AND LIMTFATIONS

Respondents, Gray, Reitzel =and Clement shall work in hisfher liccnsed
canacity in the state of California. This practice shail consist ol no less than
six (6} cortinuous months and of no less than twenty {20} hours per week.

Respondent Luckey shall work in hissher licensec capacity the state of
Califernia, If Luckey wishes to remain retired. she and the Board shall
estzblisk & miniram feval of hours of employment 1o allow her ¢ meet ts
requirsmant.

egnondents shall nos work for 4 aurses' regisiry or in any private duty
position, 4 ternparary nurse placement agency, as a faculty member it an
accradited or appraved school of nursing, or as an ingieuctar it & Board
approved continuing cducalion course except as aporoved, in wriling, by the
Board, Reapendents shall work only on a regularly assigned, identiiied and
pradetermined work site(s) and shall not wark in a fioat capacity except 28
approved, in writing, by the Board.

Respondent Luckey may remain in the capacisy as a retired annutiant SCrVing
the PDC. :

SUPERVISION REQUIREMENTS

Before commencing or comlinuing employment in any bealth care profession,
each respondent shall obtain approval from the Board ot the suparvision
provided to the respondents while employed.

Respondents shafl not function as a charge nurse (1.6, wark 1n any healthcare
sctting as the person who oversees or direets licensed vocational nurses,
psychiatric techaicians, certified nursing assistants oc unlizansed assislive
personncl or supervising psychiatne technician during the periad of probation
except as approved, in writing, by the Board.
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11.

12

COMPLETION OF EDUCATIONAL COURSE(S)

Each respondeat, &t his or hsr own expense, shall enrol] and successhuily
complele a course(s) subst antially related tothe v 1{}lab1on{s) no later than the
end of the {irst vear of probauon One of the courses respondents.shall earoll
in and complete shali be a coursg which focuses on ethics arid integrity.

The soursework shali be ir. addition to that required for license renewal. The
Board snall notify the respondents of the course content and number of contact
hours required. Within thiety (30) days of the Board’s written notification ol
assigned coursework, respondents shalj subrmit a written plan 1o cx)mpiv with
this requiremen;. The Board shall approve such plan prier to enrollment in

any courss of study.

Upon successful completion of the course, respondents shall submit “eriginal®
completion ceriificates to the Board withm thirty {30} davs of course
completion.

MAINTENANCE OF VALID LICENSE

Each respondent shall, ar all timss, maintain an active current license with the
Board including any peried of suspensiorn.

If an inital license must be issued (Statement of Issues) or a lmensu 18
reinstated, probation shall not commence until a license is issued by the Board.
Respondents raust complete the licensure process within two (2) years from
the effective date of the Board's decision.

Should & respondent’s Hcense expire, by operation of law or otherwise, upon:
renewal or reinstatement, respondent’s license shall be subject to any and all
conditions of this probation not previously satisfied. . '

COST RECOVERY REQUIREMENTDS
Respondents shall pay 1o the Board costs associated with Its inv estigation and

enforcement pursuant to Business and Professions Lt:-dc seclion 125.3, the
arnounts that fotlow:,

Gray: §5.667 .50
Ciemeznt: $3.436.50
Luckey: 53,728.80
Reitzel $5,555.65



I4,

Raspordents snall be parmited to-pay these costs In 4 paymsnl ol aporaved
by the Board with pavments to be completed ne laier than throe months priar
ta the end of the probation period. The Jling of bankruptcy by a respondent
shail not relicve rzspondent of histher responsibility to relmburse the Board for
its investigation and prosecution costs, Failurs 1o make payments it
accordance with any formal agreement entared inte with the Foard or plrsuant
ta any Decision by the Board shall be considered a viplation of grokation,

If & respondent has not complied with this zondition during the probationary
perind, and respondent presents suibicient dacur entation of kisther good faith
«ffort to comply with this condition, and ¥ ne other conditions have been
violated, the Board or its repregentatives may. upon written request from Lhe
respondent, exierd the probation period up Lo ong vear. without further
hearing, in ordsr to comply with this conditien. Pruring the extension, atl
originat conditions of probation will apply.

Exceprt as provided above, the Board saail notrengw o7 reinslate the lconse of
any resnondan: who has faited to pay all the zosts as direcied in & Deaision.

LICENSE SCRRENDER

During probatior, if a respondent ceases praciicirg due o retirerment. health
reasans, of 1 athamwise unable to satia®y the conditions of nrobatior,
respondent may surrender hisher license to the Board. The Board reserves the
right to cvaluate respondent’s request and to exercise Iis discretion whether
grant the request without further hearing. Upon formal acceptance of the
tendered license, respondenia wiil no langer be sublect to the conditions of
prohation.

Surrender of a respondent’s license shal, be considered a disciphnary action
and shal; become a part of regnondents” license history with the Board. A
licenaee who surrenders histher ticense may netition the Board Jor
~einstaterent ne sooner than the fallowing mirimum periods from the
effzctive date of the disciplinary decision for the surverder:

‘Phree (3] vears {or reinstatemant of a ficense surrendered for any reason other
thar & mentai or physical iiiness, or
One (1) year for 3 license surrendered for a menta: or physical illnass.

VIOLATION OF PROBATION
[Fa respondent violates the conditions oi histher probation. the Board, afier
giving the respondent notice and an oppartusity o be heard. may sg aside the

stay order and impose the stayed discipline {denialirevacation} of the
reapondent’s license. If during probation. an accusation or petition o revoke
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probation has been fiied against a respondent’s Jicense or the Attorney
General’s Office has been requesied (o prepare an accusation or petition to
revoke orobatior against 4 respondent’s iicense, the probationary period shall
automatically bz extended and shall not expire unti] the accusation or petition
has bean acted upon by the Board.

Dhated: November 26, 20048

Administrative Law Judge
Crifice of Administrative Hearings
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EDMUND G. BROWN JR., Attorney General SER i
of the State of California e
MARC D. GREENBAUM Board of Vocatichal Nutsing

Supervising Deputy Attorney Gensral and Psychiatric Technicians
JENNIFER 8. CADY, Siaie Bar No. 100437

Deputy Attorney General
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 897-2442
Facsimile: (213) 897-2804.

Attorneys for Complainant

BEFORE THE |
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Tn the Matier of the Accusation Against: Case No, FT-2002-£62

LAURINE P. LUCKEY
ACCUSATION
132 Gannon Drive
Tulare, CA 93274
Psychiatric Technician License No. PT 20532

Respondent.

Complainant allsgés:
PARTIES

il Teresa Bellc.:—J ones, J.D., MLS.N., R.N. (Complainant) brings thi
Acousation solely in her official capacity as the Executive Officer of the Board of Vocational
Nursing and Psychiatric Technicians, Department of Consumer Affairs,

2, On or about October 1, 1980, the Board of Vocational Nursing and
Peychiatric Techmicians issued Psychiatric Technician Licerise E‘_Jumber PT 20538 to Laﬁrif: i
Luckey {Respondent). The Psychiatric Technician License was in full force and effect at all

times relevant to the charges brought herein and will expire on May 31, 2009, unless renewed.




JURISDICTION
3+ This Accusation is brought before the Board of ¥ peational Nursing and
Psychiatric Technicians (Board), Department of Consurner Affairs, under the aathority of the

following laws. All section references are to the Business and Professions Code unless otherwise

indjcated.
STATUTORY and REGULATORY PROVISIONS
4., Section 4520 of the Buziness and Professions Code {Code) prm-:idas, it
.pE'aI'ﬁIlt‘-'nT. part, that the Board may discipline any licensed psychiatne technician for any reason

provided m Article 3 (commencing with section 4520) of the Psychiatric Technicians Law {Code
& 4500, et. seq.)
5. Section 118(b) of the Code provides, 1n pertinent part, that the expiration
of a license shall not deprive the Board jurisdiction 1o proceed with a disciplinary action during
the period within which the license may be renewed, restored, Teissued or reinstated. Under
section 4545 of the Code, the Board may renew an expired license at any time veithin four years
after the expiration.

. Section 4521 of the Code states:

"The board may suspend or revoke a hcense issued under this chapter [the
Psychiatric Technicians Law (Bus. & Prof Code, 4500, et seq.}} for any of the following reasons:

{a} Unprofessional conduct, which inchudes but is pot limited to any of the
following:

_ (1) Incompeience or gross negligence in camrying out usual psychiatric technician

funetions.

{d Viclating or attempiing to violate, directly or indirectly, or assisting 1n or

abetting the violation of, or conspiring 1o viclate any provision or terms of this chapter.

(i) The use of excessive force upon or the mistreatment or abuse of any patient.
{I) Failure to report the commmission of any act prohibited by this section.

&
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{m) The commission of any act involving dishonesty, when that action is
substantially related to the duties and functions of the licensee.”

7 California Code of Regulations, title 16, section 25763, states:

“The licensed psychiatric technician performs services requiting technical and
marual skills which include the f{:-ilcrwing:

(2) Uses and practices basic assessment (data collection), participates in planning,
exacutes interventions in accordance with the care plan ot treatment plan, and contmibutes o |
evaluation of individualized interventions related to the care plan or treaiment plan.

(b} Provides direct patient/client care by which the licensee:

(1) Performs basic nursing services as defined in subdivision (a);

(2) Administers medications;

(3} Applies cﬁmmunicaﬁon skills for the purpose of patient/client care and
education, and |

(4) Contributes to the development and implementation of a teaching plan related
to self-care for the patient/client.”

8. California Code of Repulations, title 16, section 2576.6, states.

| “(a) A licensed psychiatric technician shall safeguard patients’/clients’ health and
safety by actions that include but are not limited to ﬁe following:

(1) Reporiing to the Board acts specified in Section 4521 of the Business and
Professions Code,

{2) Documenting patient/client care in accordance with standards of the
profession; and

(3) Performing services in accordance with Section 125.6 of the Business and
Professions Code.

(b} A licensed psychiatric technician shall adbere to standards of the profession
and shall incorporate ethical and behavioral standards of professional practice which mnclude but

are not limited to the follewing:
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(1} Maintaining current knowledge and skills for safe and competent practice;

(2) Maintaining patient/client confidentiality;

{3} Maintaining professional boundaries with the patient/client;

(4) Abstaining from chemical/substance abuse; and

(5) Cooperating with the Board during investigations as required by Section
4321.2 of the Business and Professions Code,

() A violation of this seetion constitutes unprofessional conduct for purpeses of
initiating digeiplinary action.”

2. Califormia Code of Regulations, title 16, section 2577, stales:

«Aq et forth in Section 4521 of the code, gross negligence is deemed

unprofessional conduct and is grounds for disciplinary action. As used in Secron 4321 ‘gross
negligence’ means a substantial departure from the standard of care which, under similar
circumnstances, would have ordinarily been exercised by a competent licensed psychiatric
technician, and which has or could have resulted in harm to the consumer. An eﬁce:rcise- of so
slight a degree of care as to justify the belief that there was a conscious disregard or indifference
for the health, safety, or welfare of the consumer shall be considered o substantial departure from
the above standard care.”

10. California Code of Regulations, titie 16, section 2577.1, states.

“ 45 set forth in Section 4521 of the code, incompetence is deemed unprofessional
conduct and is grounds for disciplinary action. As used in Section 4321, "incompetence’ means
the lack of possession of and the fﬁlme 1o exercise that degree of learning, skill, care and
experience ordinarily possessed and exercised by responsible licensed psychiatric technicians.”

COST RECOVERY

11.  Section 125.3 of the Code provides, in pertinent part, that a Board may
request the administrative law judge to direct a licentiate found to have committed a violation o
+iolations of the licensing act to pay a sum not to exceed the reasonable costs of the .investigatiﬂn

and enforcement of the case.
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STATEMENT OF FACTS

12.  In April 2003, client AM.' was a 37 year old, developmental disabled,
resident on Unit 17 at Porterville Developmental Center (PDC). Client A.M., was approximately
<ix feet tall and weighed approximately 250 pounds. Client A M. was deaf and mute, but could
read lips. He was diagnosed with paranoid schizophrenia and mild mental retardation. While 2
resident ai PDC, Client A.M. had a history of engaging in various dangerous and disturbing
behaviors due tﬁ his unstable mental status.

Licensed psychiatric iachnicians and psychiatric technician assistants employed at
PDC are instructed in Active Treatment Crisis Management (ATCM). ATCM training teaches
employees how to handle aggressive and/or assaultive clients. 1f a client assaults staff,
employees at PDC are to “escape, evade and get help.” In a crisis situation, an escape and evade
response nay escalate nto a physical iniervention or “contaimment” of the client. Pursuant to
PDC policies and procedures, there are &o ong-person gontaimment procedures. The mimrmm

mumober to staff required to “contain™ & clent is two staff members, and the maximum number iz

five staff members.

Tn April 2003, Chent A M. exbibited a pattern of escalating behavior and refusal
io take routine medication. On April 13, 2003, Chent A N became angry and upsat, Client
A M. took the keys of a PDC staff merober and stabbed the staff member in the stomach with one
of the keys. This was reported to Psychiatric Techpician {PT) Richard Gray.* PT Gray activated
his alarm and pursued Client AM. and attempted to “contain” Client A.M. PT Gray was
attempting to contain Client A.M. by lying on the back of the strugeling client. PT Gray placed
his arm around Client 4. M.7s neck. This was not ap approved ATCM contaimnment procedure.

Respondent Luckey was on the east wing of Unit 17, with other clients, whep she

looked down the hallway towards the tech station. Respondent saw Client A.M. holding another

1. In order to protect the privacy of the client and his family, only the initials of the chent

_will be nsed in this doclrnent,

2. A separate Accusation has been filed by Complainant against PT Richard Gray.

3




10
11
12
13

14

16
17
18
19
20
21

22

staff member and Respondent asked what was going on. Respondent then observed PT Gray
come out of the tech station and talk to Client A.M. PT Gray activated his alarm. Rather than
assisting ber co-worker and responding to the alarm as required by PDC policies and procedures
and her training as a psychiatric techuician, Respondent reireated {o the tech station, Respondent
remained in the tech station unti other staff members responded to PT Gray’s alarm and catl for
help.

After seeing other staff members respond to the unit to help, Respondent opened
the door to the tech station and heard someone tell her to bring the restraints. Respﬂndan{ helped
put on the leg restramts and returned to the tech station to check on a co-worket. Respondent
then heard the “181" call and went to the scene of the resuscitation attempt of Chent AM.
Respondent then renirned to the tech station and 1o1d the med person to go help instead of her.
Respondent failed to intervene in the inappropriate ATCM containment procedire utifized on
Client AM. During the investigation of the incidert, Respondent Luckey gave meonsistent,
differing and false accounts of the incident to investigators.

Afier several minutes of attempting to “contain” Client A.M., the Client
Eventually stopped struggling. Client A M, died. The medical exanﬁner detf:rﬁ'rjnad that the
cause of Client A M.’s death was “Cardiac dysrhythmia due 1o pm_ll:mged left carotid artery
eornpression.”

FIRST CAUSE FOR DISCIFLINE

(Incompetence and/or Gross Negugence}
13.  Respondent is subject to disciplinary action nnder Code section 4521,
subdivision (2} 1), as defined by Califorma Code of Regulations: fitle 16, sections 2576.5,
7576.6, 2577 and 2577.1, on the grounds of incompetence and‘or gross negligence, in that
Respondent departed from, and/or substantially departed from, the standard of care ordinarily
possessed apd exercised by a responsible licensed psychiatric technician. The circumstances are

as follows:
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2. On or about April 13, 2003, Respondent failed to communicate with
fellow staff member(s) proper containment procedures and devise a straregy for containing Client
A.M. that would ensure the safety of the client, as more fully set forth in paragraph 12, above.

b, Oneor about April 13, 2003, Respondent failed to follow PDC policies and
her training in that she neglecied to perform her duty to protect the safety and welfare of Client
4 M., ag more fully set forth in paragraph 12, ahove,

SECOND CAUSE FOR DISCIPLINE

(Dishonesty)
14.  Respondent is subject to disciplinary action under Code section 4521,
subdivision (m), in that Respondent committed aﬁs of dishonesty, as follows:

a. During interviews with investigators. Respondent gave incopsistent and
different versions of what occurred duﬁng the “containment” of Client A M. and in total
opposition to the account of events by FT Graj;f ani others présent,

PRAYER

WHEREFORE, Complainant requests that 2 hearing be held on the matters heretn
alleged, and that following the hearing, the Board of Vocational Nursing and Psychiatne
Technicians issue a decision:

1. Revoldng or suspending Psychiatric Technician License Number PT
20539 issued to Laurine P. Luckey.

2 Ordering Laurine P. Luckey to pay the Board of Vocational Nursing and

Psychiatric Technicians the reasonable costs of the investigation and enforcement of this case,

pursuant to Business and Professions Code section 125.3;

-




DATED: February 15, ZC0E
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3. Taking such other and further action as deemed necessary and propet.

e

! %;—« > / ..\“%
“FERESA EELL@-*JDNES\JB RSN, R.N.
Executive Othcer
Board of Vocational Nursing and Psychiatric Technicians
Department of Consumer Affairs
State of California
Complainant




